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The Affordable-Care Act
has made compliance
programs-mandatory.

"(7) COMPLIANCE PROGRAMS-

"(A) IN GENERAL- On or after the date of implementation determined by
the Secretary under subparagraph (C), a provider of medical or other
items or services or supplier within a particular industry sector or category
shall, as a condition of enrollment in the program under this title, title XIX,
or title XXI, establish a compliance program that contains the core
elements established under subparagraph (B) with respect to that provider
or supplier and industry or category.
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U.S. Sentenciing) Guidelnes:s

2010 FEDERAL SENTENCING GUIDELINES MANUAL

CHAPTER EIGHT - SENTENCING OF ORGANIZATIONS

PART B - REMEDYING HARM FROM CRIMINAL CONDUCT, AND EFFECTIVE
COMPLIANCE AND ETHICS PROGRAM

2. EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

Historical Note: Effective November 1, 2004 (z2e Appendix C, amendment 673).

§8B2.1. Effective Compliance and Fthics Program

(a) To have an effective compliance and ethics program, for purposes of subsection (f) of §8C2.5 (Culpability Score) and
subsection (c)(1) of §8D1 4 (Recommended Conditions of Probation - Organizations), an organization shall—

(1) exercise due diligence to prevent and detect criminal conduct; and

(2) otherwise promote an organizational culture that encourages ethical conduct and a commitment to compliance
with the law.

Such compliance and ethics program shall be reasonably designed, implemented, and enforced so that the program is
generally effective in preventing and detecting criminal conduct. The failure to prevent or detect the instant offense
does not necessarily mean that the program is not generally effective in preventing and detecting criminal conduct.

(b) Due diligence and the promotion of an organizational culture that encourages ethical conduct and a commitment to
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U.S. Sentencing Guidelines

Commentary to Chapter 8

2. Factors to Consider in Meeting Requirements of this

Guideline .n

(A) In General .ii Each of the requirements set forth

In this guideline shall be met by an organization;
however, in determining what specific actions are
necessary to meet those requirements, factors that
shall be considered include: (i) applicable industry
practice or the standards called for by any

applicable governmental regulation; (i) the size of
the organization ; and (iii) similar misconduct.




U.S. Sentencing Guidelines

Commentary to Chapter 8

2. Factors to Consider in Meeting Requirements of this

Guideline ( cont 0d)

(i) Large Organizations .n A large organization
generally shall devote more formal operations and
greater resources Iin meeting the requirements of this
guideline than shall a small organization. As
appropriate, a large organization should encourage
small organizations (especially those that have, or seek
to have, a business relationship with the large
organization) to implement effective compliance and
ethics programs.




U.S. Sentencing Guidelines

Commentary to Chapter 8

2. Factors to Consider in Meeting Requirements of this

Guideline ( cont 0d)

(i) Small Organizations .A In meeting the requirements of this
guideline, small organizations shall demonstrate the same
degree of commitment to ethical conduct and compliance
with the law as large organizations. However, a small
organization may meet the requirements of this guideline with
less formality and fewer resources  than would be expected of
large organizations. In appropriate circumstances, reliance on
existing resources and simple systems can demonstrate a
degree of commitment that, for a large organization, would
only be demonstrated through more formally planned and
Implemented systems.




U.S. Sentencing Guidelines

Commentary to Chapter 8

2. Factors to Consider in Meeting Requirements of this
Guideline (cont 0d)

Examples of the informality and use of fewer resources with which a small
organization may meet the requirements of this guideline include the

following:

() thegover ni ng adisahdrge ofiits rgs@ossibility for oversight of
the compliance and ethics program by directly managing the
organizationds compliance and et hics

(Il) training employees through  informal staff meetings, and monitoring
through regular " walk -arounds " or continuous observation while
managing the organization;

(1) using available personnel, rather than employing separate staff , to
carry out the compliance and ethics program; and

(IV) modeling its own compliance and ethics program on existing , well -
regarded compliance and ethics programs and best practices of

other similar organizations.



Should the compliance programs be

the same?
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No. . .
but should be equally effective



U.S. Sentencing Guidelines

88B2.1. Effective Compliance and Ethics Program

(a) To have an effective compliance and ethics
program, .. an organization shall i

(1) exercise due diligence to prevent and detect criminal
conduct; and

(2) otherwise promote an organizational culture that
encourages ethical conduct and a commitment to
compliance with the law.



U.S. Sentencing Guidelines

88B2.1. Effective Compliance and Ethics Program

(b) Due diligence and the promotion of an
organizational culture that encourages ethical
conduct and a commitment to compliance with
the law within the meaning of subsection (a)
minimally require the following:

OThe Seven Compl i anc



The Seven Elements
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1. Policies
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Code of conduct

A Written document
distributed to all employees

A Employees should sign to

CODE OF ETHICAL AND BUSINESS CONDUCT

provide evidence of
receipt and understanding

A Must maintain evidence of

employee signatures

eeeeeeee

A Keep copies readily f e

- ®  Chain of Command
aval a e L] Compliance Hotline

o On intranet

o In Human Resources
o By Department Managers



Where can we find examples?

A Ask your peers

A Compliance association websites &
www.hcca -info.org

www.ahia.org

Google



http://www.hcca-info.org/
http://www.hcca-info.org/
http://www.hcca-info.org/
http://www.ahia.org/

Code of Conduct Principles

A Compliance with laws, rules and regulations
A Conflicts of interest

A Contributions, solicitations, kickbacks

A Discrimination and harassment

A Health and safety

A Recordkeeping, financial controls and
disclosures




Code of Conduct Principles

A Confidentiality

A
A
A

Protection and proper use of company assets
Reporting illegal or unethical behavior

_icensing and professional credentialing

A Enforcement and disciplinary action
A Annual acknowledgement



Management
Oversight




Compliance Officer

A Do not choose
o CEO
o CFO
0 Legal Counsel

A Do choose
o0 Member of management
o Very well -organized
o0 Not easily intimidated



Compliance Officer

s the oofficero, not t
s the staff contact person
Determines direction of program
Keeps program moving and on  track
A Meets annually with board

Do To To o




Compliance Officer

Duties include

o Facilitate and coordinate activities

o Maintain documentation
AMeeting minutes
AHotline logs
ASanction checks

0 Plan meetings

0 Develop work plans



Compliance Committee

A Departmental liaisons *

A Meet on a REGULAR basis | S5

o Monthly
o Brmonthly
0 Quarterly

Responsible for departmental compliance
Report compliance activities in each area

~ollow up on unresolved issues from one
meeting to the next

o To Ix




Compliance Committee

ADondt exclude these
0 Revenue producing departments
o Patient Financial Services
o0 Medical Records
0 Risk Management
o Information System



Meeting Discussions

Al nternal and external 0«
findings and recommendations

A Hotline and other compliance calls and
resolutions

A Recovery Audit Contractor activities

A Governmental inquiries and information
requests



Employees

A Cannot overemphasize importance

AdOEyeso6 and
A Encourage involvement
0 Departmental meetings

o Annual training
0 Suggestion boxes
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Document;, Document, Document

A Document all compliance activities

A Compliance Officer should maintain
summary of findings and corrective action
for ALL clinical audits

A Maintain copies of training materials and
training schedule

A Maintain logs of compliance complaints
A Documentation of sanction checks



. Education

Training




Select Type of Training

A How many employees must be trained?
A When should training occur?

A Group versus individual training sessions?
o Face -to-face
o Computer modules

A How much do we have to spend?
A How detailed should training be?



Major Training Points

Focus on the Big Picture
0 Code of Conduct
o Fraud and Abuse (examples)
o0 False Claims Act
0 Reporting
o Non -retaliation
o Employee as part of compliance team !

Make training interesting
0 Make specific to facility
0 Use pictures of employees
0 Use interesting real -life examples



Must Include fraud and abuse
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AFraud = Intentional | ‘
Criminal
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AAbuse = Not Intentional A
Civil "



False Claims Act

A Filing false or fraudulent claims to the
government for payment, or actions
that causes wrongful payments to be
made.
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False Claims Act o Federal & State

U.S Code Title 31, Subtitle 11, Chapter 37, Subchapter Ill;, = 83729
Official Code of Georgia, Chapter 4 of Title 49

AWho is liable? Any person who:

0 Knowingly presents or causes to be
oresented a claim to a government
agency a false claim for payment;

o Knowingly makes, uses or causes to be
made or used, a false record or statement
to get a false claim paid by a
government agency.




False Claims Act' o Federal & State

AWhat is oOKnowinglyd?
person:
0 Has actual knowledge of the information,

0 Acts in deliberate ignorance of the truth
or falsity of the information, or

0 Acts In reckless disregard of the truth or
falsity of the information.



False Claims Act' 0 Federal & State

The government does not have to prove
that there was specific intent to defraud.



False Claims Act' o Federal & State

What is a claim?

A claim includes:

any request or demand for money or
property if the government will
reimburse for the money or property
requested.



False Claims Act 0 Federal & State

A Who can file a false claim action?
o The US Attorney General
o0 The State Attorney General
0 A Private Individual



False Claims Act' 0 Federal & State

A There can be no retaliation against a
private individual bringing an action Iin
good faith.

0 Any employee who is discriminated
against in any way due to his/her lawful
iInvolvement in bringing a false claims
action will be entitled to all relief
necessary to make the employee whole.



False Claims Act' 0 Federal & State

A Such relief shall include

0 reinstatement with the same seniority
status such employee would have had
but for the discrimination,

0 2 times the amount of back pay, interest
on the back pay, and compensation for
any special damages sustained as a result
of the discrimination, including litigation
costs and reasonable attorneys' fees.






Develop a Chain of Command

V‘v vv

Supervisor Compliance Committee

Hotline Compliance
Officer



